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S-2387.1

SUBSTI TUTE SENATE BI LL 6106

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Senate Commttee on Labor, Commerce, Research & Devel opnent
(originally sponsored by Senators Spanel, Kohl-Wlles, Cenents and
Kei ser)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Relating to the regulation of certain trades by the
departnent of |abor and industries; amending RCW 18. 118. 020; and addi ng
a new chapter to Title 18 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The purpose of this chapter is to
establish guidelines for the regulation of construction trades or
construction-rel ated trades generally overseen in sone capacity by the
departnent of |abor and industries. This chapter applies when a trade
seeks legislation to increase its scope of practice or the level of
regulation of the trade, or when a trade seeks regulation of
construction trades or construction-related trades not |icensed or
regulated on July 1, 2007. This chapter also applies when a | egislator
or a legislative commttee requests that the departnent determ ne
whet her a trade should be regulated by the state. This chapter is not
i ntended and shall not be construed to: (a) Apply to any regulatory
entity created prior to July 1, 2007, except as provided in this
chapter; (b) affect the powers and responsibilities of the
superintendent of public instruction or Wshington professional
educator standards board under RCW 28A. 410.210 and 28A. 410.010; (c)
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apply to or interfere in any way wth the practice of religion or to
any kind of treatnment by prayer; (d) apply to any renedial or technical
amendnents to any statutes that |icensed or regulated activity before
July 1, 2007; and (e) apply to proposals relating solely to conti nui ng
educati on. The legislature declares that all individuals should be
permtted to enter into a profession unless there is an overwhel m ng
need for the state to protect the interests of the public by
restricting entry into the profession. Wen such a need is identified,
the regulation adopted by the state should be set at the |[east
restrictive level consistent with the public interest to be protected.

(2) It is the intent of this chapter that no regul ation shall be
i nposed upon any profession except for the purpose of protecting the
public interest and the interest of the worker. Generally, a trade
shoul d be regul ated by the state only when:

(a) Unregul ated practice can clearly harm or endanger the health,
safety, or welfare of the public, or the worker, and the potential for
the harm is easily recognizable and not renote or dependent upon
t enuous ar gunent;

(b) The public or the worker needs and can reasonably be expected
to benefit from an assurance of initial and continuing professiona
ability; and

(c) The public or the worker cannot be effectively protected by
other nmeans in a nore cost-beneficial manner.

(3) After evaluating the criteria in subsection (2) of this section
and consi dering governnental, societal, and worker costs and benefits,
if the departnent determines that it is necessary to regulate a trade
not previously regulated by law, the least restrictive alternative
nmet hod of regul ati on shoul d be recommended, consistent with the public
interest and this section:

(a) When existing common law and statutory civil actions and
crimnal prohibitions are not sufficient to eradicate existing harm
the regul ati on should provide for stricter civil actions and crim nal
prosecuti ons;

(b) When a service is being performed for individuals involving a
hazard to the public or the worker's health, safety, or welfare, the
regul ation should inpose inspection requirenents and enable the
departnment to enforce violations by injunctive relief in court,
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including, but not limted to, regulation of the trade activity
provi ding the service rather than the enpl oyees of the business;

(c) Wien the threat to the public or worker health, safety, or
economc well-being is relatively small as a result of the operation of
the trade, the regulation should inplenment a system of registration;

(d) When the consuner nmay have a substantial basis for relying on
the services of a practitioner, the regulation should inplenent a
system of certification; or

(e) When apparent that adequate regul ation cannot be achieved by
means other than |icensing, the regulation should inplenent a system of
i censing.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Applicant group"” includes any trade professional group or
organi zation, any individual, or any other interested party that
proposes that any trade group not presently regul ated be regul ated or
that proposes legislation to substantially increase the scope of
practice or the |level of regulation of the profession.

(2) "Certification" nmeans a voluntary process by which a statutory
regul atory entity grants recognition to an individual who (a) has net
certain prerequisite qualifications specified by that regulatory
entity, and (b) my assune or wuse "certified" in the title or
designation to perform prescri bed professional tasks.

(3) "Departnent” nmeans the departnent of |abor and industries.

(4) "G andfather clause" neans a provision in a regulatory statute
applicable to practitioners actively engaged in the regulated
profession prior to the effective date of the regulatory statute that
exenpts the practitioners fromneeting the prerequisite qualifications
set forth in the regulatory statute to perform prescribed occupati onal
t asks.

(5) "lInspection"” neans the periodic exam nation of practitioners by
a state agency in order to ascertain whether the practitioners
occupation is being carried out in a fashion consistent with the public
heal th, safety, and welfare.

(6) "Legislative commttees of reference” neans the standing
| egislative commttees designated by the respective rules commttees of
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the senate and house of representatives to consider proposed
|l egislation to regul ate trades not previously regul ated.

(7) "License," "licensing," and "licensure" nean perm ssion to
engage in a trade which would otherw se be unlawful in the state in the
absence of the permssion. A license is granted to those individuals
who neet prerequisite qualifications to perform prescribed professional
tasks and for the use of a particular title.

(8) "Practitioner”™ neans an individual who (a) has achieved
know edge and skill by practice, and (b) is actively engaged in a
specified trade.

(9) "Public nmenber" neans an individual who is not, and never was,
a nenber of the trade being regulated or the spouse of a nenber, or an
i ndi vi dual who does not have and never has had a material financia
interest in either the rendering of the trade service being regul ated
or an activity directly related to the profession being regul ated.

(10) "Registration" neans the formal notification which, prior to
rendering services, a practitioner shall submt to a state agency
setting forth the name and address of the practitioner; the |ocation,
nature, and operation of the trade activity to be practiced; and, if
required by the regulatory entity, a description of the service to be
provi ded.

(11) "Regulatory entity" neans any board, conmm ssion, agency,
division, or other unit or subunit of state governnent which regul ates
one or nore professions, occupations, industries, trades, businesses,
or other endeavors in this state.

(12) "State agency" includes every state office, departnent, board,
comm ssion, reqgulatory entity, and agency of the state, and, where
provi ded by | aw, prograns and activities involving | ess than the full
responsibility of a state agency.

(13) "Trade" means activities related to construction, electrical,

pl unmbi ng, asbestos renoval, boiler, elevator, and factory-built
structures work. It also includes any work related to one of these
t rades.

NEW SECTION. Sec. 3. After July 1, 2007, the departnent shal
det er m ne, by interviewwng nenbers of applicant trade groups,
di scussions with the general public, information received in public
hearings as provided in section 4 of this act, and the departnent's own
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internal information, if a trade should be regulated or further
regul ated. The departnment shall nmake this determ nation by review ng
at least the follow ng factors:

(1) A definition of the problemand why regulation is necessary:

(a) The nature of the potential harmto the public if the trade is
not regulated, and the extent to which there is a threat to public
health and safety;

(b) The extent to which consuners need and will benefit from a
met hod of regulation identifying conpetent practitioners, indicating
typi cal enployers, if any, of practitioners in the trade; and

(c) The extent of autonomy a practitioner has, as indicated by:

(1) The extent to which the profession calls for independent
judgnment and the extent of skill or experience required in making the
i ndependent judgnent; and

(1i1) The extent to which practitioners are supervised,

(2) The efforts nade to address the problem

(a) Voluntary efforts, if any, by nenbers of the trade to:

(1) Establish a code of ethics or standards of practice; or

(ii) Help resolve disputes between practitioners and consuners; and

(b) Recourse to and the extent of use of applicable |aw and whet her
it could be strengthened to control the problem

(3) The alternatives consi dered:

(a) Regulation of trade enployers or practitioners rather than
enpl oyee practitioners;

(b) Regul ation of the programor service rather than the individual
practitioners;

(c) Registration of all practitioners;

(d) Certification of all practitioners;

(e) Oher alternatives;

(f) Wiy the use of the alternatives specified in this subsection
are not adequate to protect the public interest; and

(g) Wiy licensing would serve to protect the public interest;

(4) The benefit to the public and the worker if regulation is
gr ant ed:

(a) The extent to which the incidence of specific problens present
in the unregul ated trade can reasonably be expected to be reduced by
regul ati on;

(b) Whether the public can identify qualified practitioners;
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(c) The extent to which the public can be confident that qualified
practitioners are conpetent:

(1) Wiether the proposed regulatory entity would be a board
conposed of nenbers of the profession and public nenbers, or a state
agency, or both, and, if appropriate, their respective responsibilities
in admnistering the system of registration, certification, or
licensure, including the conposition of the board and the nunber of
public nmenbers, if any; the powers and duties of the board or state
agency regardi ng exam nations and for cause revocation, suspension, and
nonrenewal of registrations, certificates, or licenses; the adoption of
rul es and canons of ethics; the conduct of inspections; the receipt of
conpl aints and disciplinary action taken against practitioners; and how
fees would be levied and collected to cover the expenses of
adm ni stering and operating the regulatory system

(ii) If there is a grandfather clause, whether such practitioners
will be required to neet the prerequisite qualifications established by
the regulatory entity at a |l ater date;

(iii) The nature of the standards proposed for registration,
certification, or licensure as conpared with the standards of other
jurisdictions;

(tv) Wether the regulatory entity would be authorized to enter
into reciprocity agreenents wth other jurisdictions; and

(v) The nature and duration of any training including, but not
l[imted to, whether the training includes a substantial anmunt of
supervised field experience; whether training prograns exist in this
state; if there wll be an experience requirenent; whether the
experience nust be acquired under a registered, certificated, or
| icensed practitioner; whether there are alternative routes of entry or
methods of neeting the prerequisite qualifications; whether al
applicants will be required to pass an examnation; and, if an
examnation is required, by whomit will be devel oped and how the costs
of devel opnent will be net;

(d) Assurance of the public that practitioners have nmaintained
t heir conpetence:

(1) Wiether the registration, certification, or licensure wll
carry an expiration date; and
(i1) Whether renewal will be based only upon paynent of a fee, or
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whet her renewal w Il involve reexam nation, peer review, continuing
education, or other enforcenent;

(5) The extent to which regulation m ght harmthe public:

(a) The extent to which regulation will restrict entry into the
pr of essi on:

(i) Wether the proposed standards are nore restrictive than
necessary to ensure safe and effective performance; and

(i) \Whether the proposed legislation requires registered

certificated, or Ilicensed practitioners in other jurisdictions who
mgrate to this state to qualify in the same manner as state applicants
for registration, «certification, and licensure when the other
jurisdiction has substantially equi val ent requirenents for

regi stration, certification, or licensure as those in this state; and

(b) Whether there are simlar trades to that of the applicant group
whi ch shoul d be included in, or portions of the applicant group which
shoul d be excluded from the proposed | egislation;

(6) The mai ntenance of standards:

(a) Whether effective quality assurance standards exist in the
profession, such as legal requirenents associated wth specific
prograns that define or enforce standards, or a code of ethics; and

(b) How the proposed legislation will assure quality:

(1) The extent to which a code of ethics or standards of practice,
if any, wll be adopted; and

(1i) The grounds for suspension or revocation of registration,
certification, or licensure;

(7) A description of the group proposed for regulation, including
a list of associations, organizations, and other groups representing
the practitioners in this state, an estimate of the nunber of
practitioners in each group, and whether the groups represent different
| evel s of practice; and

(8) The expected costs of regul ation:

(a) The inpact registration, certification, or licensure wll have
on the costs of the services to the public; and

(b) The cost to the state and to the general public of inplenenting
t he proposed | egqislation.

NEW SECTION. Sec. 4. (1) The departnent shall hold a public
hearing during which the departnent wll receive public coment on
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whet her a trade should be regulated by the state. At |east twenty days
before the public hearing, the departnent shall post on its web site a
notice of hearing. The notice nust include:

(a) The trades for which information is sought;

(b) The information requested under section 3 of this act; and

(c) Wen, where, and how nenbers of the general public nay present
i nformati on about the trade.

(2) The departnent shall request nanes of individuals and
organi zations that nmay have information needed for the review from
| egi slators and other identified interested parties. The depart nment
must send these individuals and organizations the notice under this
section.

NEW SECTION. Sec. 5. After the departnent has conducted its
review under this chapter, it shall submt a report with the details of
its review as well as its recommendati ons about regulating the trade to
the legislative commttees of reference. It shall also post the report
on its web site.

Sec. 6. RCW18.118.020 and 1987 ¢ 514 s 5 are each anended to read
as follows:

The definitions contained in this section shall apply throughout
this chapter unless the context clearly requires otherw se.

(1) "Applicant group" includes any business professional group or
organi zation, any individual, or any other interested party which
proposes that any business professional group not presently regul ated
be regulated or which proposes legislation to substantially increase
the scope of practice or the level of regulation of the profession.

(2) "Business professions” neans those business occupations or
pr of essi ons which are not health professions under chapter 18.120 RCW
and includes, in addition to real estate brokers and sal espersons under
chapter 18.85 RCW the followng professions and occupations:
Account ancy under chapter 18.04 RCW architects under chapter 18.08
RCW auctioneering under chapter 18.11 RCW cosnetol ogists, barbers,
and mani curists under chapter 18.16 RCW ((ecent+ractors—under—chapter
1827—RCA-)) debt adjusting under chapter 18.28 RCW engineers and
surveyors under chapter 18.43 RCW escrow agents under chapter 18.44
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RCW | andscape architects wunder chapter 18.96 RCW ((water—wel-

ROW)) and art deal ers under chapter 18.110 RCW

(3) "Certificate" and "certification" nmean a voluntary process by
which a statutory regulatory entity grants recognition to an individual
who (a) has net certain prerequisite qualifications specified by that
regulatory entity, and (b) may assune or use "certified" in the title
or designation to perform prescribed professional tasks.

(4) "G andfather clause" neans a provision in a regulatory statute
applicable to practitioners actively engaged in the regulated
profession prior to the effective date of the regulatory statute which
exenpts the practitioners fromneeting the prerequisite qualifications
set forth in the regulatory statute to perform prescribed occupati onal
t asks.

(5) "Inspection" neans the periodic exam nation of practitioners by
a state agency in order to ascertain whether the practitioners
occupation is being carried out in a fashion consistent with the public
heal th, safety, and welfare.

(6) "Legislative commttees of reference” neans the standing
| egislative commttees designated by the respective rules commttees of
the senate and house of representatives to consider proposed
| egislation to regul ate busi ness professions not previously regul at ed.

(7) "License", "licensing", and "licensure" nean permssion to
engage in a business profession which would otherwi se be unlawful in
the state in the absence of the permssion. A license is granted to
those individuals who neet prerequisite qualifications to perform
prescribed professional tasks and for the use of a particular title.

(8) "Professional |icense" neans an individual, nontransferable
authorization to carry on an activity based on qualifications which
i ncl ude: (a) Graduation from an accredited or approved program and
(b) acceptable performance on a qualifying exam nation or series of
exam nat i ons.

(9) "Practitioner"™ neans an individual who (a) has achieved
know edge and skill by practice, and (b) is actively engaged in a
speci fi ed busi ness profession.

(10) "Public nenber" means an individual who is not, and never was,
a nenber of the business profession being regulated or the spouse of a
menber, or an individual who does not have and never has had a materia
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financial interest in either the rendering of the business professional
service being regulated or an activity directly related to the
pr of essi on bei ng regul at ed.

(11) "Registration"” neans the formal notification which, prior to
rendering services, a practitioner shall submt to a state agency
setting forth the name and address of the practitioner; the |ocation,
nature and operation of the business activity to be practiced; and, if
required by the regulatory entity, a description of the service to be
provi ded.

(12) "Regulatory entity" neans any board, conm ssion, agency,
division, or other unit or subunit of state governnent which regul ates
one or nore professions, occupations, industries, businesses, or other
endeavors in this state.

(13) "State agency" includes every state office, departnent, board,
comm ssion, reqgqulatory entity, and agency of the state, and, where
provi ded by | aw, prograns and activities involving | ess than the full
responsibility of a state agency.

NEW SECTION. Sec. 7. Sections 1 through 5 of this act constitute
a new chapter in Title 18 RCW

~-- END ---
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